IN THE SUPREME COURT OF THE STATE OF DELAWARE
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Defendant Below- No. 588, 2010
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BeforeSTEELE, Chief JusticelHOLLAND, andRIDGELY, Justices.
ORDER

This 18" day of August 2011, upon consideration of theigsirbriefs and
the record below, it appears to the Court that:

(1) The defendant-appellant, Joseph Sanders, filedappeal from an
order of the Superior Court dated August 26, 20dtich modified an earlier order
sentencing Sanders on his third violation of prmma{VOP). Sanders contends
that the modified sentence is illegal. We findmerit to his appeal. Accordingly,
the judgment of the Superior Court is affirmed.

(2) The record reflects that Sanders pled guiltyuty 2008 to receiving
stolen property, two counts of theft, and forgemn August 2008, the Superior

Court sentenced Sanders as a habitual offendecte# October 28, 2007, to a



total period of three years and nine months at L&¥encarceration, to be
suspended after serving nine months for one yehewl |ll probation. Sanders
was found in violation of his probation in Janu@@10 and again in April 2010.
Both of those VOP sentences imposed a total ofethyears at Level V
incarceration, suspended entirely for lesser sugierv. Thus, when Sanders
violated his probation for the third time and thep&rior Court sentenced him in
July 2010, the Superior Court had authority to isgap to three years at Level V
incarceratior!. The Superior Court, however, did not impose tHetfuee years at
Level V. Instead, the Superior Court, on July 2010, sentenced Sanders on the
forgery charge to serve six months at Level V tddlewed by six months at boot
camp. On the theft charges, the Superior Courbseg a total of two years at
Level V incarceration but suspended the sentenielrfor Level Il probation.

(3) Thereafter, the sentencing judge was notifieat Sanders was not
eligible for boot camp. Accordingly, the Superi@ourt held a sentence
modification hearing on August 26, 2010. Both Sasdand his counsel were
present at the hearing. Thereafter, the Supemartdmposed a modified order,
which sentenced Sanders on his third VOP as follofes forgery, six months at

Level V incarceration with no probation to follovigr the first theft count, one

! pavulak v. Sate, 880 A.2d 1044, 1045-46 (Del. 2005) (holding thaton finding a subsequent
VOP, the Superior Court has authority to reimpasg suspended Level V time from the prior
VOP sentence).
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year and five daysat Level V incarceration, to be suspended afterirsg one year
at Level V; and for the second theft count, disgkdr Thus, as the Superior Court
stated at the conclusion of the modification hegrthe modified sentence required
Sanders to spend eighteen months at Level V inree with no probation to
follow.

(4) After careful consideration of the parties’ tamtions on appeal, we
find no merit to Sanders’ argument that the modifgentence is illegal. The
Superior Court, upon finding Sanders guilty of thsd VOP, could have imposed
up to three years at Level V. The Superior Courtlified sentencing order did
not exceed the authorized sentérmed was imposed after giving Sanders notice
and an opportunity to be heard.

NOW, THEREFORE, IT IS ORDERED that the judgmenttloé Superior
Court is AFFIRMED.

BY THE COURT:

/s/ Henry duPont Ridgely
Justice

% The extra five days added to this sentence appedss a clerical error, but has no impact on
the overall length of Sanders’ sentence.
3 Gamblev. Sate, 728 A.2d 1171, 1172 (Del. 1999).
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